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B. Background
1. This document is designed to assist the Rapporteur Groups within the PDP Feb 06 Taskforce in completing their work.  The work has been divided into Group A which will analyze Terms of Reference 1, 2 and 5.  Group B is analyzing Terms of Reference 3, 4 and 6.  

2. Group A will find below all the information from the Preliminary Taskforce Report.  The Group may also find helpful the Expert Materials which have been posted to the GNSO working documents section at http://gnso.icann.org/drafts/pdp-feb-06-expert-materials.pdf.


B. Term of Reference 1 – Registry Agreement Renewal
1a. Examine whether or not there should be a policy guiding renewal, and if so, what the elements of that policy should be.

RyC… “The Constituency believes that an attempt to set a policy guiding renewal is not properly within the scope of a GNSO PDP.

In general, the overall goal of this PDP should be limited to a determination of what policies are (a) appropriate for the long term future of gTLDs - specifically within the context of ICANN's mission to preserve the stability and security of the DNS, and (b) relate to certain specific issues identified below.
In particular, the interests of the various constituencies that make up the GNSO are diverse and may well, from time to time, be in conflict with the goal of establishing a stable and effective contractual framework for agreements between registries and ICANN. If a policy concerning renewals is determined by the ICANN Board to be within the limitations specified above, then such policy can, legitimately, only be set by the ICANN Board.” 

RC… “There should be a policy guiding renewals, and we believe that the initial term of the registry agreement should be of commercially reasonable length.   We are not opposed to renewing registry operator agreements, but oppose presumptive renewals. The registry operator should justify its renewal and meet certain qualifications and standards. Even if the registry operator meets these standards, ICANN should still have the choice to seek out a bid at its discretion.”
IPC… “There should be a general presumption that a registry operator that performed competently during the initial term of the agreement should have a preferential status in any review that occurs prior to renewal.  This will promote continuity and encourage long-term investment.  However, the presumption can be overcome if there have been significant problems with the operator’s performance (including non-compliance with terms of the registry agreement) or if there have been significant intervening changes in circumstance.”
NCUC… “We believe that it is in the public interest for there to be a renewal expectancy for parties who  have been delegated generic top-level domains. By "renewal expectancy" we mean that those who were  originally assigned a top level domain should retain the assignment unless  there is a significant problem, such as criminal activity, breach of contract, repeated failure to  meet service standards, or  serious noncompliance with applicable ICANN rules and  policies. In this view, reassignment of the domain is punishment for malfeasance -- not an attempt to run a periodic beauty contest to determine who is the "best" operator.

We believe that presumptive renewal as described above is required for a long-term view of value-creation and investment in a domain name and the associated infrastructure.  Continuity and stable expectations about who will be in control is required for the development of a community. This is especially true for sponsored or nonprofit domains.  Operators who succeed in creating value, identity or a community around a domain should not have that taken out from under them. They should be able to reap the benefits of their creation of value, and be able to build on it into the future.

We accept the importance of the principle of competition. We do not, however, believe that it requires taking established domains and throwing them up for grabs every five years or so  when there  are no major problems with the operation of a domain. Registrar-level competition helps to ensure that retail services associated with any gTLD registry will be competitive, and cross-gTLD diversity will ensure users a variety of naming alternatives (or  "intermodal" competition). Those are the most important forms of competition. Reassigning a gTLD simply substitutes one operator with exclusive control of the domain for another.  While this can put pressure on the incumbent to perform better in a short-term time horizon, we believe that on the whole the amount of time and resources spent on fighting over the control of the domain would outweigh the prospective benefits. We also note that achieving improved performance from a new operator can only be a promise, and that transfers of control inherently involve costs and risks.”

BC:…”It is the view of the BC that there should be a set of policies that govern registry agreements, developed by the GNSO, through a PDP process which provides for consultation with the community. Included in those polices should be a policy that guides the decisions related to renewal of registry agreements in the generic TLD space, whether these are sponsored, open, restricted, or other categories.  The elements of such a policy should include, among other elements, establishing an environment which promotes competition among registries and both competition and co-existence in the underlying registry infrastructure.  Policy recommendations are the purview of the GNSO and will, once developed, be subject to acceptance by the ICANN Board. To promote appropriate levels of business certainty and investment, the registry agreement should be of a reasonable length. It possible that an initial term might be between 7 and 10 years, with subsequent awarded terms of 5 years.

In general, the BC members do not support presumptive renewals for gTLDs; we find that presumptive renewal is inconsistent with the objective of promoting competition.  They do agree that there can be different renewal standards, depending on characteristics of a registry. For instance, it may be appropriate to have different renewal qualifications for sponsored TLDs where there is a significant investment of a sponsoring organization in policies for the TLD.  Such a possibility should be further examined during the PDP process. 

The policy should address the different considerations of stability that are inherent in the role of a registry in operating a TLD, and in providing underlying infrastructure for said operation.  Competition is important for promoting the stability of the Internet through promoting diversity of infrastructure.  ICANN should therefore take seriously the need for a considerable degree of “choice” in registry infrastructure.  In decisions on renewal of contracts a key question should be how the renewal, or re-bid, contributes to the investment in new registry infrastructures that can support further competition at the registry infrastructure level.  

To restate, the BC does not support an “automatic” or presumptive right of renewal. As the .net bid illustrated, there are tangible benefits in having a competitive process, even if the TLD is re-awarded to the incumbent, as happened with .net.  In particular, significant improvements in commitments and in pricing to registrars resulted from the competition process. The BC again notes the appropriateness and the need for special consideration of the circumstances of sponsored, due to their policy role as sponsoring entities. 

Comparisons have been made with renewal policies in other industries, especially telecommunications.  While there are some common considerations around renewal of contracts between these industries and registries, such as recognition of the importance of business certainty, the presumption for renewal in these industries arises because they involve capital-intensive investments in very long-life assets and often include high licensing or authorization fees of hundreds to millions of dollars, which is not the case with gTLD registries. Many countries require additional provision of services or investment, such as contributions to a universal service fund, or build out in high cost areas, as a requirement to qualify for a license, and some countries require a very strong failsafe provision before providing the authorization or license.  Similar requirements are not imposed on gTLD registries.

It should also be noted that a presumption of renewal is not the norm for supply of services in most industries.  If anything, there is a presumption of competition for provision of services at the conclusion of a contractual term, and provision of registry services to ICANN should be no different.”

ISP: …”The ISPCP Constituency opposes presumptive renewal of contracts as blatantly anti-competitive.  A registry should provide so high a quality of service during the course of its contract that it will be in a strong position to win an open competition for contract renewal.  Presumptive renewal provides a disincentive to strive for excellence.  Furthermore, we consider the argument that without presumptive renewal registries will not be motivated to make long term investments in infrastructure development as utterly spurious.  They will in fact be highly motivated to make such an investment if they wish to win renewal in open competition when their contracts expire.  Sponsored TLDs may be an exception.  In some cases registries with a limited community have made a substantial investment in policy development and implementation.  It may be appropriate to hold these registries to a different standard vis à vis renewal.”

1b. Recognizing that not all existing registry agreements share the same Rights of Renewal, use the findings from above to determine whether or not these conditions should be standardized across all future agreements.
RyC…  “…for the reasons stated above, this is not a proper question for this PDP.”
RC…    “…yes, the renewal terms should be standard across all future registry agreements.” 

IPC… “…From comment (2) under “General Approach” above regarding standardization.  The IPC recognizes the value of consistency and even uniformity among the agreements entered into by ICANN with the various gTLD registries.  However, it is a fact that not all gTLD registries are comparably situated, with regard to size or dominance, and it is not always appropriate to treat them as if they were.  Consistency is only one of several factors that should be taken into account in fashioning a policy regarding registry agreements.”    
NCUC…   did not address this question directly.
BC… “The BC is well aware that not all existing registry agreements share the same rights of renewal, however, we do not believe uniformity in this area is appropriate or necessary.  We have noted that sponsored registries require special consideration, due to their role as in developing a community to support the launch of a TLD, the role in policy development and the delivery of services to the “sponsoring community”.   We do not support a “one size fits all” approach to this issue but would suggest that renewal terms within the different categories of TLDs should be consistent.”

ISP… “The ISPCP Constituency holds that rights of renewal should be standardized across all future agreements.”  

C.  Term of Reference 2 – Relationship between registry agreements and consensus policies
2a. Examine whether consensus policy limitations in registry agreements are appropriate and how these limitations should be determined.

RyC…  “…consensus policy limitations are appropriate only to the extent that they may undermine the interoperability, security, and stability of the Internet and DNS. Any determination of the appropriateness of particular limitations should be limited to review of their impact on these three subjects.”

RC… “…there are some limitations in registry agreements that may be appropriate, such as the price of registry services and fees that the registry must pay to ICANN.  Beyond these, there should not be contractual limitations on consensus policies in registry agreements.”

IPC… “to the extent feasible, the terms of registry agreements should be aligned with policies adopted by the GNSO Council and approved by the Board for gTLD registries generally.  The necessity for any deviations should be explicitly stated and justified in the agreement.”
NCUC… “This is an issue that NCUC feels has not been discussed or debated adequately. One point is that we must distinguish carefully between the problems raised by one dominant operator's registry agreement (.com) and policies that are appropriate as a general rule for all  registries. We look forward to listening to the views of other constituencies and the public on this question.  We believe that existing sponsored domains should retain the policy-making authority. We say this not because we support the concept of sponsored domains per se, but because we support greater diversity and decentralization of policy making authority.”

BC… “Consensus policies are recommendations that are built on the hard work of the community to reach agreement. It is not simple to reach consensus, and when such policies are developed, it is in the context of the participation of all parties, including the active and full engagement of the registries themselves, as well as other constituencies. The BC believes that consensus policies are appropriate.   Consensus policies should be applicable from the time of renewal of the contract.  This would ensure that they were not applied retrospectively and would give the registry considering whether to seek renewal the option of not doing so if it had major concerns in relation to consensus policies.

Overall, the BC does not see a rationale for using contractual terms to limit consensus policy in registry agreements.  The BC would like to hear what justifications exist for creating exceptions to consensus policy. The BC is very concerned that to date, ICANN staff have sometimes chosen to create contractual terms, rather than taking the responsibility of raising an issue to the GNSO and seeking guiding policy.”

ISP… “The ISPCP Constituency maintains that every registry contract should in all cases require that registry to conform to consensus policies developed by ICANN.  These policies are developed by the community of all stakeholders, of which the registries are full members; indeed, in the policy development process of the GNSO, the registry constituency has been given a double vote.”
2b. Examine whether the delegation of certain policy making responsibility to sponsored TLD operators is appropriate, and if so, what if any changes are needed.

RyC… “…it would be legitimate to examine whether the diversity of sponsored TLD policy making poses a threat to the interoperability, security, and stability of the Internet and DNS and if so, under what circumstances should changes be applied.”

RC… “…delegation of the GNSO’s policy development responsibilities to outside parties such as a registry operator is inappropriate. The Registry Operator should have the authority to modify its charter, in accordance with the terms of change in its agreement with ICANN, but should have no specific policy making responsibility outside of this area.” 

IPC…”…such delegation is appropriate only to the extent it does not conflict with ICANN policies (or is specifically justified, see preceding answer).  The gatekeeping/charter enforcement role of sponsored TLD operators should be given paramount importance”.

NCUC… made no further direct comment on this section.

BC… “The BC is a strong supporter of the function of sponsored TLDs, and has seen the evolution of this concept as a very positive step for the introduction of new TLDS in a way that we believe can contribute to limiting the need for duplicate and non productive protective registrations. We support the role of the sponsoring entity in the development and implementation of certain policies and the continued need to publish these proposed policies at the time of the registry application for consideration by the broad community.

It is possible that there needs to be more clarity in what limitations on policy making exist for sponsored TLDs, but in general, we support the delegation of certain limited policy making responsibilities, keeping in mind the need to maintain end to end interoperability, and the security and stability of the Internet, and the need to have full transparency on what the policy scope is, and what limitations exist, and what remediation mechanisms ICANN has. Sponsored gTLDS should not be exempt from consensus policy, for instance.    And of course, policies need to be consistent with ICANN bylaws.”

ISP… “The ISPCP recognizes that sponsored TLDs may need to establish policies regarding membership in their respective communities.  These policies should be developed according to a well-defined, transparent process in cooperation with the GNSO.”
D. Term of Reference 5  --  Uses of registry data

Registry data is available to the registry as a consequence of registry operation. Examples of registry data could include information on domain name registrants, information in domain name records, and traffic data associated with providing the DNS resolution services associated with the registry.

5a  Examine whether or not there should be a policy regarding the use of registry data for purposes other than for which it was collected, and if so, what the elements of that policy should be.

RyC… “…The answer to this question requires recognition that laws governing the capture and use of data vary around the world. Any policy on this subject should be sensitive to the need for a registry to conform to the laws of the jurisdiction where it is located”.
 
RC… “...there should be a policy limited the use of Registry data to just the purpose for which it was collected”.

IPC…”…the general rule should be that gTLD registry data may be used for any lawful purpose.  For registry data that consists of personally identifiable information, a modified rule may be required, which permits its use for purposes not incompatible with the purpose for which it was collected, and which takes into account other public policy interests in use of the data.  Use of gTLD registry data by the registry itself for the development or support of new registry services should generally be subject as well to the procedures for new registry services adopted by the GNSO Council and approved by the Board for gTLD registries. Deviations from the above general principles should be explicitly justified.”   
NCUC… “…the privacy aspects of this issue need to be raised and discussed.   As a starting point, we oppose non-discriminatory access to registry traffic data.  It would make Internet users’ activities an unending target of data mining”.

BC… “There should be policies regarding the use of registry data for purposes other than that for which it was collected. Thus, if data about end users is collected during a registrar/registry interaction in order to complete a transfer, or some other process involving end users, there are very limited situations where there would be any collection of data by a registry, given the “arms length” relationship between registrants and registries, e.g. the intermediary role of the registrar in these interactions. 

All registries should be subject to the process for approval of new registry services, without exception. The BC was involved, as were all constituencies in the development of a balanced set of procedures to deal with the approval of new registry services.  If further refinements are needed in this policy or indeed any other consensus policy, or where there is a lack of policy in a critical area, as has been suggested by the ICANN staff from time to time, then it is the responsibility of the ICANN staff to present a recommendation to the GNSO, noting the areas of clarification needed. And the GNSO should be asked for expedited response in such circumstances,

Overall, the purpose of collecting such data should be limited to the fulfillment of the business functions within the delivery of registry services—e.g. the purpose for which the data is gathered.”

ISP… “The ISPCP Constituency strongly recommends the establishment of policy regarding the use of registry data for purposes other than the execution of registry operations as required by contract.  This includes account information and usage data (e.g. the frequency with which a name is looked up in the DNS).  All proposed use of registry data for extra-operational purposes must be subject to ICANN approval according to a process similar to that for approval of new registry services.”
5b  Determine whether any policy is necessary to ensure non-discriminatory access to registry data that is made available to third parties.

RyC… “…this is also an area where local law must be considered”.

RC… “…there should be a policy limiting the use of Registry data to just the purpose for which it was collected.  To the extent that this purpose includes sharing the data with third parties, it should be made available on a non-discriminatory basis”.

IPC…”… There should be a mechanism for distinguishing between proprietary and non-proprietary registry data, and non-discriminatory access should be guaranteed to the latter but not the former.  This mechanism could take the form of a policy spelled out in the agreement; a procedural step in the consideration of proposed new registry services pursuant to ICANN polices; or both. Deviations from this general rule should be explicitly justified.”    
NCUC  had no further comments to add on this part.

BC…” In general, the BC supports the need for non-discriminatory access to registry data that is made available to third parties, or that is used by the registry for any purpose other than that for which the data is collected.  In this question, there is no definition of “registry data”, and we would note that is a term that is broader than “traffic data”.   If there is a rationale not to make such data available, it should be the responsibility of the registry to make the case as to why restrictions are necessary.

Traffic data itself, depending on what it entails or is used, is a sensitive area. The BC is concerned that a registry may have a unique and unfair ability to exploit traffic data in ways that may limit the development of other services or byproducts by other third parties. Since the traffic data is available to the registry by virtue of their sole source contract with ICANN, the BC believes that there should be appropriate access to traffic data, when such traffic data is aggregated, and gathered by the registry. In the well-known telephone world, users are used to being able to get “white pages” from different sources, not just the “phone company”. This happens because the “data” is required to be made available at non-discriminatory terms and conditions and for only a cost recovery fee in order to promote competitive outcomes.”

ISP… “The ISPCP Constituency believes non-discriminatory access to registry data that is made available to third parties is essential.”  
� The Registry Constituency, in their 11 June 2006 supplementary comments, said that “As already noted…, this topic is not a possible topic for consensus policies that registries/sponsors would be contractually required to follow.  The last sentence of the ‘commentary’ paragraph of Section 1a says, “Further analysis is required about the nature of competition in the market for registry services.”  As with renewal provisions, it should be noted that the topic of competition is not a possible topic for consensus policies that registries/sponsors would be contractually required to follow.  With regard to Section 1b [determine whether or not these conditions should be standardized across all future agreements], the RyC agrees with the well articulated comments submitted by the IPC in this regard:  “…it is a fact that not all gTLD registries are comparably situated, with regard to size or dominance, and it is not always appropriate to treat them as if they were.  Consistency is only one of several factors that should be taken into account in fashioning a policy regarding registry agreements.” 


� The RyC submitted further comments on this area.  “As already noted in the comments to Section D above, this topic is not a possible topic for consensus policies that registries/sponsors would be contractually required to follow”.
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