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A. Background
1. This document is designed to assist the Rapporteur Groups within the PDP Feb 06 Taskforce in completing their work.  The work has been divided into Group A which will analyze Terms of Reference 1, 2 and 5.  Group B is analyzing Terms of Reference 3, 4 and 6.  

2. Group B will find below all the information from the Preliminary Taskforce Report.   The Group may find useful the Expert Materials which relates to Terms of Reference 3, 4 & 6 which have been posted to the GNSO working documents section of the website http://gnso.icann.org/drafts/pdp-feb-06-expert-materials.pdf.


B.  Term of Reference 3 – Policy for price controls for registry services
3a. Examine whether or not there should be a policy regarding price controls, and if so, what the elements of that policy should be. (note examples of price controls include price caps, and the same pricing for all registrars)

RyC… “…Price controls are another example of a subject that is not properly within the scope of GNSO proceedings and this PDP. It is clearly improper for the various constituencies comprising the GNSO to be in the position of resolving their conflicting interests by setting price policies for another constituency”
.

RC… “…if a TLD has Market Power or Pricing Power, then there should be price controls and cost justification requirements for any price increases.  All registries should provide equitable pricing opportunities for all registrars and at least six months notice before any price increase.”

IPC…”…there should be a general presumption against price caps in registry agreements.  Exceptions to this presumption should be explicitly justified.  There should be a general presumption in favour of “price controls” aimed at preventing discrimination among registrars; exceptions should be explicitly justified.  Also favored should be “price controls” aimed at provided transparency and equal access to information about pricing policies.”
NCUC… “…we recognize that price caps can be justified as a way of protecting consumers in markets with high switching costs. Domain name registrations do have high switching costs.   Rather than making specific policy recommendations, however we make these starting observations:

a) We must not assume that ICANN contracts are the proper mechanism  

for price controls.  Regulatory authorities in national governments have some ability to respond to this problem,  either through antitrust laws or through sector-specific regulations. We believe that the pros  and cons of a global vs. national approach should be debated and discussed in this pdp.

b) The case for or against price controls must recognize the difference between the interests of end users/registrants and the interests of intermediaries in the domain name supply chain, and not let the latter speak for the former.

c) Permitting increases in the price of .com registrations may have the salutary effect of  encouraging users to migrate to new gTLDs and discouraging the concentration of users in  .com.

d) Permitting registries to sell registrations for much longer terms, or registrations that do not expire, is another way to handle the lock-in problem in a way that helps consumers.”

BC… “The BC supports the concept of having pricing guidelines, and in particular, a ceiling above which prices cannot be raised, without public notice and the presentation, to the board, of justification for such increases.  This is particularly the case for TLD operators that are able to price substantially above cost, i.e. that are in a dominant market position, or that are able to use the dominant market position in other ways that may create other barriers to market success by competitors.  This is not an undue burden upon a registry. It may be appropriate to have certain restrictions that apply to registries of certain size or certain characteristics – such as being a sponsored gtld, or being a very small TLD, or being a very large TLD with dominance or market power.   Fairness in competition does not always equate to “equal” treatment.   When prices are raised, there should be sufficient notice to the community in a public process.” 

ISP… “The ISPCP Constituency advocates price controls, narrow contractual limits beyond which a registry cannot raise its prices without appeal to and review by the ICANN board.  The consideration process for price raises should be open and transparent.  The entire ICANN community should be notified and detailed economic justifications should be well documented and open to public examination.  A registry holds a public trust and is thus liable to public scrutiny, especially in the matter of a change of contractual terms.”
3b. Examine objective measures (cost calculation method, cost elements, reasonable profit margin) for approving an application for a price increase when a price cap exists.

RyC… “…If there are objective measures, the GNSO is not the appropriate body to determine them.”

RC… “...a registry must justify any price increases if there are price caps in the registry agreement.  Such justification should be objectively evaluated by an independent 3rd party”.

IPC…”…this should be handled on case by case basis in situations in which the presumption against price caps is overcome.”
NCUC did not provide any further specific comments relating to this section.

BC…”The BC believes that it is possible for such objective measures to be developed and taken into account in approving an application for a price increase when a price cap exists. In general, to date, the responsibility for developing a rationale, and supporting argumentation has rested with the registry, and some limited openness has been given to accepting comments from others on the rationale.

In broad terms, the onus should be on the registry to demonstrate that the price cap results in the registry being forced to price below cost.  The definition of cost should include an allowance for a reasonable rate of return, taking into account the degree of risk inherent in the registry business.

Establishing a framework upon which to base such decisions would be helpful. To support that framework development by the GNSO, it would be helpful for ICANN to provide financial support to the GNSO to consult external independent experts to advise the GNSO in its consideration of these issues.  The BC has provided a suggestion for such an approach in its introductory statement to this comment.”

ISP…” The ISPCP Constituency believes that it is possible to develop objective measures for the justification of raising registry fees.  However, given that there is a wide diversity of registries’ situations, these should not be too rigid.  The operative principle here is that the burden of the proof is on the registry and the Board, in representing the best interests of the Internet community, are the final arbiters.”
C.  Term of Reference 4 - ICANN fees

4a. Examine whether or not there should be a policy guiding registry fees to ICANN, and if so, what the elements of that policy should be.

RyC… “…The inappropriateness of this question can best be demonstrated by rephrasing it: “Should there be a policy guiding [registrar] [ISP] [any other constituency] fees to ICANN?”

RC… “…yes, there should be a policy guiding registry fees to ICANN.  The policy should include a requirement that all ICANN fees charged to the Registries be borne by the Registries themselves and not passed on to third parties.”

IPC…”…the presumption should be that registry fees paid to ICANN (above a modest base amount related to ICANN’s costs) should be proportional to the size of the registry; deviations from this presumption should be explicitly justified.”

NCUC… “…the fees and budget of ICANN are policy issues in and of themselves. Control of the purse strings is one of the most important forms of leverage over policy.  NCUC believes that ICANN fees should be applied to  registries on a uniform basis and not individually negotiated. This is important for the accountability of ICANN as well as for fairness and the independence of registries.”

BC… “There should be a policy guiding registry fees to ICANN. Among those elements should be that staff does not add in additional fees for services or programs that are not already an approved part of the ICANN Operational Plan and Strategic Plan. Neither Registries nor ICANN should use the registry negotiation process to establish new charges to support non registry services.

Registry fee negotiations should also not be used to create undue financial dependence upon a single registry, at the expense of destabilizing ICANN’s budget when payment is delayed, or withheld.  Fees – in structure, in purpose, and in amount -- should be published for public comment as part of the registry award process.  When the Operational Plan and Strategic Plan process creates a form of fee that is deemed by the community, based on public comment process and support from the stakeholders to be part of ICANN’s budget, such fees may include elements that are then made part of the registry fee.  The rationale that has been practiced in the past of allocating different amounts of “special fees” to different registries has not been transparent, and should be made so by ICANN.”

ISP…”The ISPCP Constituency favors the development of policy regarding registry fees paid to ICANN.  Fees must be uniform across registry contracts.  ICANN must make a convincing case for any change to fees, based on its operating and strategic plans.  The process of raising fees must be open and transparent.”
4b. Determine how ICANN's public budgeting process should relate to the negotiation of ICANN fees.

RyC… “…only the ICANN Board can determine how its budgeting process should relate to the negotiation of any fees charged to any constituency.”

RC… “…all ICANN fees charged to the Registries should be borne by the Registries themselves and not passed on to third parties.  Any registrar obligation to ICANN should be approved by registrars during the public budgeting process pursuant to the terms of the Registrar Accreditation Agreement and should not be assessed by ICANN indirectly through the registries.”

IPC…”…safeguards should be introduced to minimize the risk that registries contributing disproportionately large fees to ICANN’s budget will be able to exercise disproportionate control over budgeting decisions.  ICANN’s budgeting process should give priority to input from GNSO and its constituencies (at least so long as fees derived from gTLD registrations provide the bulk of ICANN’s funding), and particularly to user constituencies as the ultimate source of ICANN’s funds (i.e., gTLD registrants).”  

NCUC… offered no further comments on this Term of Reference.

BC… “The public budgeting process must be transparent, and provide sufficient detail that the community understands the expenses that ICANN is proposing, and the various forms of revenue/income that can meet that budget.” 

ISP…” See 4a.”

D. Term of Reference 6 -- Investments in development and infrastructure

6a. Examine whether or not there should be a policy guiding investments in development and infrastructure, and if so, what the elements of that policy should be.

RyC… “…the question of a policy guiding such investments is closely related to the question of price controls and the setting of ICANN fees.  It is equally inappropriate for the various constituencies comprising the GNSO to be in the position of resolving their conflicting interests by setting investment policies for another constituency”.  
RC… “…there should not be a policy guiding investments in development and infrastructure.  It should be determined as a matter of contract and/or commercial discretion.  However, it is appropriate for ICANN to consider such investments  when determining if the registry operator qualifies for renewal of its agreement.”

IPC…”…  A general policy on this topic may not be needed.  Commitments regarding such investment will generally be an appropriate factor in the selection of registry operators.  Contractual commitments to such investment should be considered on a case-by-case basis.  Any commitment entered into should be transparently disclosed, and effectively enforced.” 

NCUC… “…it is completely inappropriate for ICANN to dictate specific investment levels in infrastructure.  Investment levels themselves are an inappropriate metric of quality, what matters is performance.  Clever applications of technology could provide better performance with less investment.  ICANN contracts should not attempt to micromanage registry infrastructure development.  If ICANN dictates infrastructure levels it could thwart competition and innovation by imposing a dull uniformity on the industry.”

BC…” Competitive bids in .org and .net have led to commitments and delivery on these commitments in investment in development and infrastructure. If there is a truly competitive environment where registries are always re-bid without presumption of renewal, then the pressure of a competitive bid will support investments in development and infrastructure. 

In the absence of a competitive bid process, then there will need to be guidelines for policy for investment.  Guidelines would need to ensure that investment is sufficient to maintain the stability of infrastructure and ensure quality levels are maintained.  The BC is considering further what the elements of such policy might be. In the end, though, our strong preference is for a mandatory re-bid process, with the awareness that there can be special characteristics for sponsored gTLDs.”

ISP…” The ISPCP Constituency encourages registry investments in capability development and infrastructure.  We propose that such investments be made a criterion in the evaluation of registry bids.  If registry awards are based on free and open competition, with no presumptive right of renewal, then this will motivate bidders to include provisions for the development of capabilities and infrastructure in their proposals.”

� The RyC submitted additional comments on 11 June 2006 that included the following.  “As already noted in the comments to Section D above, this topic is not a possible topic for consensus policies that registries/sponsors would be contractually required to follow.  The ‘Commentary’ paragraph at the end of Section 3a says, “…It would be helpful to retain expert economic advice to provide a report on the impact of price controls in industries such as registry services.  It would helpful if the Taskforce considered registry services agreements in the context of other regulated industries such as the telecommunications or electricity sectors”.  Considering the topic is out of scope for consensus policies as defined in registry agreements, it does not appear to be a wise use of resources to hire outside expertise in this regard.  Moreover, considering the uniqueness of the Internet especially with regard to how it has flourished with minimal regulation, comparing registry agreements to agreements in other economic sectors such as telecommunications or public utilities seems like a questionable tactic”.  
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